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THE PRESIDENTIAL PREFERENCE PRIMARY 

FRANCIS W. DICKEY 

Western Reserve University 

The presidency, intended by the framers of the Constitution 
to be almost exclusively an executive and administrative office, 
has, in the course of a century and a quarter, not only augmented 
its executive and administrative authority, but also has acquired 
a marked political significance. To his constitutional powers 
the President has added the prerogatives of party leadership, 
which constitute him the organ for giving effect to the policies 
of his party at the same time that he exercises a potent influence 
in the formulation of those policies. The amazing growth of 
political parties in the United States and the perfection and 
strength of their organization have been the causes of astonished 
comment on the part of foreign observers. Moreover, ours has 
been, in the main, a country of two parties. In view of these 
facts, the President as party leader becomes a personage of in- 
calculable political consequence. He possesses the political 
leadership of an English prime minister with the titular dignity 
which the prime minister lacks. 

Since Jackson's time the presidency has achieved a represen- 
tative character which is the natural result of the President's 
assumption of political leadership. He perhaps more accurately 
reflects the mind of the country at large than either of the houses 
of Congress. The Senate has been wanting in representative 
character, until the passage of the seventeenth amendment, be- 
cause of the indirect mode of its election; while the Representa- 
tives, because the center of their interests is local rather than 
national and because their number has been a hindrance to de- 
cisive action, have distinctly lost in prestige. The President is 
able, and finds it to his advantage, to cultivate a nationalistic 
conception of his office. His position at the head of his party 
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contributes to this end. The party platform is a statement of 
national policy. Upon that same platform senatorial and rep- 
resentative candidates make their campaigns. But should the 
party triumph in the election, the President-elect is the person 
primarily held responsible for converting the party policies into 
legislative acts. Furthermore, in the elections held midway be- 
tween presidential years, representatives and senators base their 
claims for reelection upon the alleged fact that they have faith- 
fully supported the President in making good the platform pledges 
of the party. The safety and solidarity of the party require 
that they do so. From the President's standpoint, it is impera- 
tive that he command the support of his party in fulfilling the 
promises to which he, personally, as well as the party, is pledged. 
He must, therefore, work to prevent any disaffection, in order 
that the party may present an appearance of undivided allegiance 
to its announced principles. Opposition to the administration 
program there may be. But picture to the disaffected the dan- 
ger in party disintegration, and the wisdom of remaining regular 
becomes apparent to all except the most recalcitrant. Strong in 
the confidence of popular support, the President may not only 
force the redemption of all party pledges, but may even secure 
the enactment of measures to which the party is not at all pledged, 
or which in its platform it may actually have opposed. In the 
recent repeal of the coastwise exemption clause of the Panama 
Canal act, party expediency played as large a part as the moral 
argument. There is every reason to believe that the measure 
was carried by the sheer weight of the President's authority 
and prestige. 

The formidable powers of the presidential office are thus set 
forth in order to emphasize the importance of providing a method 
of election which will secure the expression of the real choice of 
the voters with certainty and dispatch. The present method 
leaves much to be desired in these respects. It was well adapted 
to the election of the President as he was intended to be by the 
framers of the Constitution, but not to the election of the Presi- 
dent in his present character. The rise and growth of political 
parties soon made short work of the discretion lodged in the elec- 
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toral colleges, which now serve only to make the presidential 
election an affair by States. Strictly speaking, presidential 
nominations should be certified to the electoral colleges subse- 
quent to the choice of electors by the voters; as things are, the 
nominations, according to state laws, are certified to the election 
authorities and the names of the nominees appear upon the bal- 
lots at the head of their respective lists of electors. From the 
very first, in the history of presidential elections, certain individu- 
als have been generally recognized as candidates prior to the 
time for choosing electors; and from the end of Washington's 
second administration political parties have put forth their can- 
didates who could be voted for by choosing the appropriate list 
of electors. The presidential election became, practically speak- 
ing, a direct election, and this tendency was assisted, after the 
unintended result of the election of 1800, by the readjustment 
of the machinery for the election of President in the twelfth 
amendment. 

Before the year 1800 no recognized method for placing presi- 
dential candidates in nomination existed. But as men of like 
political beliefs drew together in parties and the real character 
of the presidency as a political prize came to be better appreci- 
ated, a method was found ready at hand for the formal nomina- 
tion of candidates. The members of each party in Congress, 
who were, in that day, the acknowledged political leaders, assem- 
bled in party conclave, chose their respective presidential and 
vice-presidential candidates, and put forth some form of party 
declaration. But the masses of the voters were not at all con- 
sulted on these occasions, and when the democratic movement 
had gained sufficient headway, it was found that this method of 
selecting presidential nominees fell considerably short of demo- 
cratic ideals. Then, too, that Congress or any part of it should 
have a direct influence upon the choice of the President was en- 
tirely subversive of the cherished principle of the separation of 
powers. The congressional caucus, therefore, fell into disuse, 
and, after a short interregnum of spontaneous nominations by 
state legislatures, was succeeded by the convention system 
which was speedily adopted as the standard method of party 
nomination. 
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The convention as an agency for nominating candidates had 
already been made use of in States and localities. That it was 
so readily accepted and has so long endured may be accounted 
for by the fact that, as a means to secure representative govern- 
ment within the party, it is theoretically defensible. It meets 
for the purpose of naming party candidates and formulating 
party policies. Although the delegates are frequently governed 
by more or less precise instructions, the convention still retains 
the character of a deliberative body. Its relation to the party 
corresponds to that of Congress and the state legislatures to the 
nation and the States respectively, and its representative char- 
acter appears to be self-evident. A close examination of the 
history of party conventions, however, leads to a different con- 
clusion. The convention system, as it developed from 1830, was 
a hierarchy of conventions beginning with the primary meeting, 
which was the only point of contact with the voters, and culmi- 
nating in the national convention, the members of which were 
chosen by state or district conventions, which, in their turn, 
rested upon county conventions elected by the party voters. As 
Calhoun wrote in declining to become a presidential candidate 
before the Democratic Convention at Baltimore in 1844: "In- 
stead, then, of being directly or fresh from the people, the dele- 
gates to the Baltimore Convention will be delegates of delegates, 
and of course removed, in all cases, at least three, if not four de- 
grees from the people. At each successive remove, the voice 
of the people will become less full and distinct, until, at last, it 
will be so faint and imperfect as not to be audible." 

The objection of Calhoun has been met in a majority of the 
States by the enactment of laws providing that the election of 
delegates to county, state, and national conventions shall be di- 
rect. This change has undoubtedly improved the standing of 
conventions as representative bodies, and, in the case of the na- 
tional convention, has paved the way for the direct expression 
of preferences for presidential candidates through the informal 
pledging of delegates to the interests of certain individuals. 

But notwithstanding this change to the direct election of con- 
vention delegates, the clamor against the party convention has 
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not ceased to be heard. The adoption of direct primary laws in 
many States is the result. One need only read the debates on 
direct primary bills in state legislatures or the decisions of state 
courts upholding the constitutionality of direct primary laws to 
become apprised of the case against the convention system. It 
is alleged that the party committees, which constitute the execu- 
tive side of the party machinery and which are composed of 
county or district leaders, are constantly scheming to secure the 
election of delegates to the conventions upon whom they can 
count to serve their purposes. Assisted by an army of tributary 
politicians, beholden to them for favors or in expectation of fu- 
ture rewards, and supported financially by various interests seek- 
ing to turn the party organization to their own advantage, they 
are enabled to pack conventions with supporters upon whom 
they can confidently rely to do their bidding. Even should they 
fail to secure a convention whose personnel is exactly of the pli- 
able kind to suit their purposes, the resources of the leaders are 
by no means exhausted. For a determined coterie of wire pull- 
ers to obtain control of the temporary organization of a conven- 
tion, and, with that advantage, of the permanent organization, 
is no difficult matter — especially when, as usually happens, their 
opponents work to no common purpose. A friendly committee 
on credentials will often ensure organization control by settling a 
sufficient number of contests in favor of the organization con- 
testants. When it is considered how little attention is paid by 
voters to the election of delegates to nominating conventions 
and how little an understanding the average voter has of the 
procedure of a convention, one does not wonder that the unscru- 
pulous and clever politician succeeds so well. 

The national convention, it is contended, is just as susceptible 
of organization control as conventions lower down in the scale. 
The assertion that conventions are packed with persons, too 
often attached by bonds of self-interest to the destinies of the or- 
ganization, is held to be equally true of the national convention. 
In exercising the prerogatives of making up a temporary roll of 
the convention and of naming the temporary chairman, it is de- 
clared that the national committee possesses exceptional advan- 
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tages for control. The delegates who are temporarily seated 
are the ones who determine the personnel of the committees and 
especially of the strategically important committee on credentials. 
Considering the manner in which that committee is constituted, 
it is altogether likely that its report will be a mere ratification of 
the temporary roll. Upon this committee, in the Republican 
national committee of 1912, were found members whose seats 
were contested, representatives of delegations whose seats were 
contested, and even members of the national committee who 
had assisted in the preliminary decision of contests. The ac- 
ceptance or rejection of the report of the committee on creden- 
tials depends upon the votes of delegates whose names are on 
the temporary roll. Thus the unedifying spectacle is unfolded 
of delegates passing upon their own credentials — assisting by 
their own votes to seat themselves. It is thus seen that the key 
to the control of the national convention is found in the control 
of the national committee, a body whose members are holdovers 
from the preceding national convention. It should be added 
that control by a national committee is greatly facilitated by the 
existence of a large number of delegates who are elected by 
numerically insignificant constituencies and constitute easily 
manipulated pawns in the political game. 

The inequitable basis upon which the national convention 
rests has been the most telling criticism urged against it. As 
long ago as 1864 an effort was made in the Republican national 
convention to secure a re-apportionment of delegates. Other 
plans were submitted in 1884, 1900, 1908, and 1912. The con- 
trolling party organizations, however, have never seemed willing 
to surrender the advantages which they derive from the inequity 
of the system of representation and the demand for readjust- 
ment has not until recently been particularly strong or insistent. 
Since 1912, certain definite, though on the whole unsatisfactory, 
proposals for reform have issued from the Republican national 
committee. An abundance of figures are available to prove the 
case against the present system. The principle, however, upon 
which the States are represented in party national conventions 
is so wrong that numerical proof seems hardly necessary. It will 
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suffice to point out that the fifteen States, including Arizona and 
New Mexico, from which there was small prospect of a single 
Republican electoral vote being returned, were entitled in the 
Republican national convention of 1912 to two hundred and fifty 
delegates. 

Yet another indictment lies against the national convention 
which, its critics declare, argues conclusively for congressional 
regulation. Those state laws which have extended their regula- 
tory power over political party machinery, have included within 
their scope the election of delegates to national conventions. 
Usually state legislation has accommodated itself to the mode of 
distribution of delegates prescribed by the national party com- 
mittees, viz., that two delegates shall be elected from each con- 
gressional district and four in the State at large. Two States, 
however, California and South Dakota, have provided by law 
for the election of all of the delegates, to which they are entitled, 
at large. In 1912 the presidential primary in California resulted 
in the election of that ticket of twenty-six delegates, which had 
officially certified its adherence to the candidacy of Colonel Theo- 
dore Roosevelt. In the fourth congressional district, two dele- 
gates belonging to the group pledged to Mr. Taft and residing 
in that district, were alleged to have secured a majority of votes 
over two candidates of the Roosevelt group, residents of the 
same district. This allegation was denied and some evidence 
brought to support the denial, but the national committee and 
later the committee on credentials, basing their decision upon 
the rule for distribution of delegates prescribed by the Republi- 
can party, held that the delegates representing Mr. Taft were 
entitled to the two seats. In so acting, the committee overruled 
the law of California in accordance with which the whole of the 
Roosevelt ticket was legally elected. The State of California 
was clearly within its legal rights but it could not compel the 
national convention, a body unknown to the Constitution and 
laws of the United States, to admit delegates elected under its 
laws. Undoubtedly the convention may admit or cast out what- 
soever delegates it pleases, the laws of any State to the contrary 
notwithstanding. The question readily occurs to one— should a 
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body be permitted to exercise functions, so fraught with conse- 
quences to the welfare of the whole country, without legal respon- 
sibility of some kind? 

The Democratic national committee and convention were more 
considerate of the feelings of States. The law of South Dakota 
is similar to that of California. It provides that candidates for 
delegate may have their names placed upon the ballot in groups 
under a caption of five words for each group. Accordingly, a group 
calling itself the "Wilson-Bryan Progressive Democracy" filed its 
nomination petition. This was followed by another group under 
the non-committal title "Wilson-Bryan-Clark Democracy." Still 
another group made its entry with the motto "Champ Clark for 
President." The second group of candidates, upon being pressed 
to declare its presidential preference, avowed its support of Mr. 
Champ Clark. The election result gave the "Wilson-Bryan Pro- 
gressive Democracy" ticket 4670 votes; the "Wilson-Bryan- 
Clark" ticket, 4230 votes; and the avowed Clark ticket, 2700 
votes. The state canvassing board, composed of the governor, 
secretary of state, auditor, attorney-general, and one judge of 
the supreme court, acting strictly according to the law of the 
State, gave certificates of election to the first-named ticket, but 
the chairman of the Democratic state committee, asserting that 
the Democrats of the State had clearly declared for Mr. Clark, 
added the votes of tickets number two and three together and 
gave certificates to the delegates of ticket number two. As a 
result two contesting delegations from South Dakota appeared 
at the Democratic national convention. The Democratic na- 
tional committee in making up the temporary roll, decided for 
the "Wilson-Bryan-Progressive Democracy" and thus upheld 
the law of South Dakota. The committee on credentials, how- 
ever, accepted the certificates of the state Democratic chairman 
and voted to seat the delegates of list number two. An appeal 
having been taken from this decision through a minority report, 
the convention voted to sustain the national committee and ad- 
mit the delegates certified by the board of canvassers of South 
Dakota as having been legally elected. The argument urged on 
one side was "give effect to the will of the people;" on the other, 
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"sustain the law of the sovereign State of South Dakota." The 
Democratic party with its traditional respect for the sovereignty 
of States, accepted the latter alternative. 1 Yet there was no 
law save its own will to govern the Democratic national conven- 
tion in deciding this case. At another time and place it may 
reverse its decision, and thus make its irresponsibility equally 
obvious with that of the Republican convention of 1912. 2 

The defects of the national nominating conventions, noted 
above, are receiving general and serious attention and there 
seems to be no doubt but that the general current of dissatisfac- 
tion will produce some changes in our system of nominating can- 
didates for the presidency and vice-presidency. The reason for 
the downfall of the convention system in many States and the 
apparent failure of the national convention lies in the nature of 
political parties. That the invariable tendency of political par- 
ties is to seek first their own interests as organizations and that 
adequate checks must be provided to counteract this tendency, 
are facts which in American political history have not been suf- 
ficiently recognized. The temptation of the political party is to 
view organization as an end in itself. As a result the party will 
no longer exist as an organ for facilitating the expression of public 
opinion, but will become chiefly interested in offices and spoils. 
To the end that it may become more efficient in realizing these 
latter purposes, the party organization tends to become central- 
ized and to fall under the control of a limited number of able 
leaders who sacrifice a great deal in principle to attain the great- 
est strength and highest perfection in organization. The obvious 
remedy is to bring the party organization, as much as possible 
under the direct control of the party voters. This is the present 
tendency in many States where the formula of direct government 
produces the direct nomination of all officers. Sooner or later 
the same formula will be applied to the nomination of President 
and Vice-President. Already bills, providing complete machin- 
ery for holding a nation-wide presidential primary, have been 
introduced in both houses of Congress and the present adminis- 

1 Proceedings, Democratic national convention (1912), pp. 87-94. 

2 Proceedings, Republican national convention (1912), pp. 199-219. 



476 THE AMERICAN POLITICAL SCIENCE REVIEW 

tration is strongly disposed in favor of such legislation. The 
national nominating primary is supported by the arguments 
urged for the direct primary in the States, because the evils to be 
combatted are fundamentally the same. If the national conven- 
tion is not to be superseded as a nominating body, its supporters 
must put forth decided efforts to meet the criticisms levelled at 
its unrepresentative character. It is not here contended that the 
national convention cannot be revised, in its organization, in such 
a way as to fully meet these criticisms. The immediate question 
rather is: Can this revision be accomplished from within the 
parties? 

Before attacking the problem of a national nominating pri- 
mary, it would be well to remember that during the last ten 
years more than a third of the States have passed laws whose 
object is to enable the party voters to express a direct preference 
among presidential candidates. The instruction of state delega- 
tions and the informal pledging of delegates to the interests of 
presidential candidates are practices which have long existed. 
The state legislation to be now described, incorporates the prin- 
ciple of delegate instruction in state laws. 

Eighteen States have made provision in some form for a presi- 
dential preference vote or the election of pledged delegates, or 
both together. The degree of directness with which the prefer- 
ence is expressed and the measure of certainty of its being carried 
into effect vary considerably from State to State. One group of 
States provides for the direct election of delegates to the na- 
tional convention, but either permits or requires that persons 
shall become candidates for the position of delegate under the 
aegis of some duly certified presidential aspirant. In the laws 
of California and South Dakota, which are alike in their gen- 
eral features, a number of candidates equal to the number of 
delegates to which the State is entitled, are permitted to file a 
nominating petition as a group, pledged to the interest of a given 
candidate for President. The names of the group members are 
placed on the ballot together and the voter may, by the use of 
one mark, cast his ballot for the entire group at once, as in voting 
for presidential electors. In South Dakota, as we have already 
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found, the candidates for delegate may file their names together 
under a title of not more than five words. The California law 
provides that before a group may be placed on the ballot, it must 
first appear that not less than one or more than three of the 
persons within the group reside in the same congressional dis- 
trict, and secondly, that the group has the endorsement of the 
presidential candidate whose cause it has espoused, or of a state 
organization which possesses his confidence. The States of Il- 
linois, New Jersey, New Hampshire, and Ohio, in contrast to the 
States of California, and South Dakota, have adopted the con- 
gressional district as the unit for electing delegates. Thus, in 
the recent Illinois act, the candidate for delegate is required to 
file with his nomination petition a statement of his choice for 
President or the statement that he has no choice. On the of- 
ficial primary ballot there is printed beneath the name of each 
candidate the name of his presidential preference or the fact 
that he has none. The Ohio law differs from that of Illinois in 
two respects. It requires the candidate for delegate to file his 
first and second choices for President which will be printed be- 
neath his name upon the ballot, but as an alternative, he may 
file the statement that he will, if elected, support the candidate 
for President who receives the majority of the preference votes. 
By the New Jersey law, the candidates for delegate or alternate 
may have their names printed together upon the ballot under 
the name of their candidate for President or they may have his 
name printed opposite theirs in a column headed "Choice for 
President." New Hampshire simply permits the candidates for 
delegate or delegate-at-large to pledge themselves, if elected, to 
vote for a given candidate for President in the national conven- 
tion, as long as his name shall remain before the convention. 

In a second group of States the voters are permitted to express 
a direct choice among the presidential candidates which may be 
made binding upon the delegates elected at the same time. In 
Oregon and Montana the delegates for the national convention 
are elected at large, but in order to secure minority representa- 
tion, each voter is permitted to cast his ballot for one person only 
as delegate. Those candidates receiving the largest number of 
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votes, to the number of the delegates to which the State is en- 
titled, are declared elected. At the same time a direct presiden- 
tial preference vote is held and the candidates for delegate are 
bound by oath to abide by the people's choice. In Michigan the 
law declares that the candidate who receives a plurality of the 
preference votes of the State shall be considered the State party 
choice for President. In Pennsylvania and North Dakota the 
delegates are bound by the result of the preference vote which 
accompanies the delegate election. The laws of Massachusetts, 
Minnesota, Nebraska, Texas, and Wisconsin, do not make the 
result of the preference vote binding upon the delegates. Thus 
in these States whether delegates will be chosen who will be in 
sympathy with the expression of choice by the voters is a matter 
of uncertainty. On the official ballot in Iowa appear the names 
of candidates for President and Vice-President, party national 
committeemen, delegates-at-large, district delegates, and alter- 
nate delegates-at-large and district delegates. In addition, the 
voter is asked to answer yes or no to the following questions: 
"Shall the district delegates to the national convention be in- 
structed by the vote of the State at large?" and "Shall the district 
delegates to the national convention be instructed by the vote 
of the congressional districts?" This is a recognition of the 
difficulty which ensues when the result of the state-wide prefer- 
ence and the result of the district delegate elections are opposed 
to each other. 

The law of Maryland is the only one which combines a prefer- 
ence vote with an election of delegates by a state convention. 
In the state convention each county delegation must vote ac- 
cording to the instruction of the voters of that county as long as 
the candidate for whom they are instructed has the support of 
nine counties, the legislative districts of Baltimore being reckoned 
as counties. The presidential candidate who receives the votes 
of a majority of all the delegates becomes the choice of the state 
party and must be supported by the state delegation in the na- 
tional convention. 

Summarizing the above described state laws in as brief a man- 
ner as possible, we find that in four States, California, Illinois, 
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New Hampshire, and South Dakota, the choice for President is 
indicated only through the election of delegates; in twelve States, 
Iowa, Massachusetts, Maryland, Michigan, Minnesota, Mon- 
tana, North Dakota, New Jersey, Ohio, Oregon, Pennsylvania, 
Texas, and Wisconsin, the choice is expressed through direct pref- 
erence primaries; in eleven States, California, Illinois, Maryland, 
Michigan, Montana, North Dakota, New Jersey, Ohio, Pennsyl- 
vania, and Oregon, the choice thus expressed is made binding 
upon the delegates elected at the same time; in four States, Cali- 
fornia, Montana, Oregon, and South Dakota, the delegates are 
all elected at large; and in one State, Maryland, the delegates 
are elected by the state party conventions. Little attention need 
be given to the details of the presidential primary laws. A ma- 
jority of them are mandatory and, as we have ascertained, in a 
majority the delegates are under obligation to abide by the vot- 
ers' preference. As presidential primaries are held under the 
regular primary election laws of States, it is necessary for candi- 
dates for delegate to file nominating papers in order to have their 
names placed upon the ballot. In all save two States, candi- 
dates for the presidency are required, either personally, or through 
state organizations authorized by them, to file petitions signed 
by a certain percentage of their party supporters within the 
State. All except five of the States provide for the election of 
delegates in congressional districts, while thedelegates-at-large are 
chosen by the voters directly in all of the States under considera- 
tion except Maryland and Illinois. 

As a permanent and satisfactory method of arriving at a popu- 
lar choice for presidential nominations, the state presidential pri- 
maries leave much to be desired. A general and thorough adop- 
tion of the principle of delegate instruction must be secured in 
order to produce a satisfactory result and this would make of 
the national conventions mere ratifying bodies like the electoral 
colleges. In so far as the practice of sending pledged delegates 
to the national conventions is not general it will be open to seri- 
ous objection. A national convention composed of delegates of 
whom half are under instruction and half free to act at discretion 
can result in no satisfactory nomination for President; for, should 
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the candidate who is the choice of the instructed delegates be 
defeated by the votes of those who are not bound by instructions, 
the cry would immediately be raised, and with justification, that 
the convention had disregarded the will of the voters of the party. 

The unstable character of some of the legislation upon this 
subject was revealed in the fierce factional contests of 1912. In 
Massachusetts where the district delegates and delegates-at- 
large are chosen by the voters, Mr. Taft secured a majority of 
the district delegates, but, on account of a tactical mistake of 
the Taft voters in dispersing their votes among a greater number 
of candidates than there were delegates to be elected, the Taft 
party lost the delegates-at-large. As the result of the state-wide 
preference vote was in favor of Mr. Taft, the delegates-at-large 
clearly belonged to him. In certain congressional districts the 
preference vote resulted in favor of Mr. Roosevelt, yet the dele- 
gates elected were adverse to his interest. 

In Ohio peculiar situations arose in the primaries of both par- 
ties. The Ohio law at that time provided for the election of dis- 
trict delegates by the party voters and for the election of the 
delegates-at-large by the respective state conventions. A presi- 
dential preference vote could be held at the option of the party 
committee. In the Republican primaries a substantial majority 
of the delegates chosen were pledged to Mr. Roosevelt, but the 
supporters of Mr. Taft managed to secure just sufficient votes in 
the state convention to elect the six delegates-at-large. This 
result was obtained because delegations from certain counties 
which had elected Roosevelt delegates to the national convention, 
refused to consider themselves bound by that decision in voting 
for delegates-at-large, and acted according to their own predi- 
lections. No preference vote was held, but the vote for dele- 
gates showed a majority sentiment on the face of the returns for 
Mr. Roosevelt. In justice, therefore, the delegates-at-large 
should have been instructed for him. In accomplishing the ob- 
ject of electing delegates who would express the will of the vot- 
ers, the Ohio law proved in this case to be inadequate. 

The Democratic party in Ohio elected to hold a preference vote 
as a result of which Mr. Judson Harmon carried the State by 
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about 10,000 plurality. There were, however, some fourteen 
Wilson delegates elected, and it was stated by a prominent Ohio 
Democrat on the floor of the national convention that in certain 
congressional districts where the result of the preference vote 
favored Mr. Harmon, the delegates elected were pledged to Mr. 
Wilson. The Democratic state convention proved to be over- 
whelmingly for Mr. Harmon, and not only elected Harmon in- 
structed delegates-at-large, but attempted, in accordance with 
the unit rule, to bind all of the district delegates to vote for Mr. 
Harmon as long as his name remained before the national con- 
vention. On the second day of the Democratic national con- 
vention, Mr. Robert L. Henry, of Texas, presented a minority 
report from the committee on rules, to the following effect: 
"Resolved, that in casting votes on a call of the States, the chair 
shall recognize and enforce a unit rule enacted by a state con- 
vention, except in such States as have, by mandatory statute, pro- 
vided for the nomination and election of delegates and alternates 
to national political conventions in congressional districts and 
have not subjected delegates, so selected, to the authority of the 
state committee or convention of the party, in which case no such 
rule shall be held to apply." 3 After prolonged discussion, this 
rule was adopted, and since the law of Ohio did not subject the 
district delegates to the authority of the state committee or 
convention, the action taken by the Ohio Democratic convention 
was in effect set aside. 

In the Oregon primary of 1912, the Republican preference 
vote went in favor of Mr. Roosevelt but the majority of the 
delegates were sympathizers with Mr. Taft. As at an earlier 
date a Republican legislature in Oregon was obliged, under the 
senatorial preference law, to elect a Democrat as United States 
senator, so in the Republican national convention of 1912 the 
Taft delegates from Oregon were legally bound to cast their 
votes for Mr. Roosevelt as presidential nominee, but on every 
other vital question they assisted with their votes the cause of 
Mr. Taft. 

3 Proceedings, Democratic national convention (1912), pp. 59-78. 
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The foregoing evidence warrants the conclusion that, in the 
States under consideration, the laws of 1912 did not make it cer- 
tain either that the verdict of the voters in selecting delegates 
to the national convention would correspond to the result of the 
preference vote, or that the delegates-at-large would be bound 
to abide by the preference vote. It is doubtful, indeed, if such a 
result can be assured when the preference is given in the State at 
large and the delegates are elected by districts. In Ohio, for 
example, where, under the present law, each candidate for the 
position of delegate to the national convention must formally 
make known his first and second choices for the presidency and 
have the names of these choices printed in connection with his 
own upon the ballot, it is quite possible that the result may be 
the election of delegates, a majority of whom will be out of sym- 
pathy with the result of the state-wide preference vote. Definite 
and satisfactory results may be obtained either by the Califor- 
nia method of electing one of two or more contesting groups of 
delegates who are each pledged to their presidential candidates, 
or by the Illinois plan, which provides that the delegates shall be 
elected in congressional districts and that each delegate shall be 
pledged in advance to the support of a given presidential candi- 
date, whose name shall appear beneath his own upon the ballot. 
Here no state-wide preference vote is provided for, nor is one 
necessary. If the congressional district is to be adopted as the 
unit for the election of delegates to the national convention, it 
should also be the unit for the expression of a presidential pref- 
erence. Likewise, if the State is to be the unit, the expression 
of the presidential preference should be state-wide. It will be 
found that the imperfections revealed in state presidential pref- 
erence primary laws arise from the attempt to use the congres- 
sional district as the unit for one purpose and the State as the 
unit for another. 

The election of delegates-at-large by state conventions or by 
the voters on a general ticket is liable to all the uncertainties just 
described. The supporters of a given presidential candidate who 
wins a round majority of the district delegates may find them- 
selves entirely checkmated by a state convention, controlled 
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perhaps by the regular organization, with all the advantages 
which a regular organization usually possesses. A general vote 
of the State on delegates-at-large, introduces confusion by the 
use of two units for the election of delegates when only one is 
necessary, and is open to the objections urged above against a 
state-wide preference vote with election of delegates in districts. 
The delegates-at-large are in fact superfluous and should be 
abolished. A convention relieved of the delegate-at-large ele- 
ment might well be a more representative and a more independ- 
ent body. 

The capital objection to the state presidential primary laws is 
their diversity. Practical uniformity exists among the States in 
respect to the appointment of Electors. The same uniformity 
should obtain in the nomination of presidential candidates. 
State primary laws present many points of difference. Con- 
trast for example the laws of California and Illinois. In the for- 
mer all the delegates to the national convention are elected at 
large and the intention of the law is that the entire support of 
the delegates of the State shall be thrown to the presidential 
candidate who can muster the most votes. In the latter State, 
the delegates, excepting the delegates-at-large, which are chosen 
by the state convention, are elected in congressional districts and 
the state delegation may thus be more or less evenly divided 
among the candidates for President. Again, in certain states 
the laws may allow a more direct and definite expression of pref- 
erence than in others. Indeed, as we have found from our sur- 
vey of state laws upon this subject, the result in a State of the 
election of delegates may give extremely vague indications or 
none at all of the choice of the voters for President. In about 
two-thirds of the States, the laws do not contemplate any party 
plebiscite on the question of presidential candidates. In such 
States, in the absence of proper laws, the preferences of the vot- 
ers for President can only be expressed by irregular and extra- 
legal methods. The soap-box primary, about which we heard so 
much in 1912, must be brought into requisition. 

Yet another source of difference among the States lies in the 
nature of the direct primary laws, which govern in presidential 
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preference elections. In some States, what is known as the 
closed primary has been adopted. The intent of this type of 
primary laws is to sharply define party lines and oblige voters 
to identify themselves more or less permanently with one party 
or the other. The voter is generally obliged to participate in 
the primary of that party whose ticket he last supported at the 
polls, or the party in which he enrolled at the last registration, 
although the last election may have been of purely intra-state 
interest. As a result, any disposition of voters to keep their na- 
tional and state politics separate is discouraged. In other States, 
however, the laws provide for open primaries, which admit voters 
to participation in primaries of whichever party they choose, 
irrespective of their previous allegiance. It was charged in 1912 
that in one or two of such States, voters of one party voted de- 
signedly in the primary of the other in order to bring about a 
result favorable to the interests of their own party. It seems 
clear that the presidential primary should be a partisan primary, 
conducted without regard to state party affiliations. That the 
tests of party membership should differ so radically among the 
States, and that identification with a party in national affairs 
should be determined by criterions of purely intra-state interest 
are factors adverse to the success and usefulness of state presi- 
dential primary laws. 

Assuming that state laws fail to satisfy the requirements of a 
direct presidential preference primary, is it possible to attain the 
same object through congressional legislation? The constitu- 
tional objection immediately arises. In Article II, Section 1, of 
the Constitution, occur these words: "Each State shall appoint 
in such manner as the legislature thereof may direct, a number 
of electors equal to the whole number of senators and representa- 
tives to which the State may be entitled in the Congress; but no 
senator or representative or person holding an office of trust or 
profit under the United States shall be appointed an elector." 
From this it appears that the Constitution leaves the mode of 
choosing the electors entirely to the determination of the state 
legislatures. Since the electoral colleges acting in their own dis- 
cretion, were expected to choose the President and Vice-Presi- 
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dent, no reference is made in the Constitution to the nomination 
of candidates. The rise of political parties and the general in- 
troduction of the popular choice of electors have converted the 
presidential election into a direct election by the voters of the 
nation. Consequently, the formal nomination of party candi- 
dates prior to the time for the choosing of electors has become 
the rule. Is there any way by which the Constitution may be 
interpreted to accord with these facts? The Constitution, in 
numerous instances, has been extended to cover eventualities 
which the framers could not have foreseen. But in such in- 
stances, it has been possible to derive the necessary powers by 
reasonable implication from some power which is conferred in 
specific terms. In the present case, however, we can find no 
power conferred upon Congress from which can be derived the 
authority to pass a presidential nominating law, because in no 
place in the Constitution is the Congress granted any authority 
over the process of electing the President prior to the counting 
of the electoral votes, save that it may "determine the time of 
choosing the electors, and the day on which they shall give their 
votes, which day shall be the same throughout the United States." 
In state courts the enactment of direct primary laws has gener- 
ally been upheld as an exercise of the police power, but the Fed- 
eral government possesses no inherent general police power. 
That which it does possess may be exercised only in pursuance of 
its definitely enumerated powers, and, as we have ascertained, 
there is no such grant of power to Congress concerning the choice 
of President, save in respect to the designation of the day for the 
choice of electors. 

Furthermore, there is evidence of the most direct kind that 
the framers of the Constitution intended to exclude Congress, ex- 
cept in the last resort, from any participation in or influence upon 
the presidential election. Naturally, therefore, no power to leg- 
islate with respect to it was granted. The proposition to confer 
upon the national legislature the function of electing the Presi- 
dent and Vice-President was successfully resisted because of the 
indispensable necessity recognized of keeping the executive inde- 
pendent of the legislative branch. For this reason, senators and 
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representatives are prohibited from serving as presidential elec- 
tors and, should the election of President fall to the House of 
Representatives through the lack of a majority in the electoral 
colleges, the choice of the House is jealously limited to "the per- 
sons having the highest number not exceeding three on the list 
of those voted for as President." Charles Cotesworth Pinckney 
in a debate in the House over an electoral count bill in 1800 said: 
"I well remember it was the object to give to Congress no inter- 
ference in or control over the election of the President." 4 This 
should be the best of evidence, as Pinckney was a prominent mem- 
ber of the convention of 1787 which framed the Constitution. 

It is not intended that the foregoing citations shall constitute 
any argument against conferring upon Congress by constitutional 
amendment the power to legislate upon the subject of presiden- 
tial nomination. That Congress in passing a presidential pri- 
mary act would be unduly controlling or interfering with the 
election of the President, no one will today aver. The conclusion 
is unavoidable, however, that the Constitution as it came from 
its framers affords no authority for the passage of such an act, 
and furthermore that there is no power specifically conferred from 
which the necessary authority can be derived. This being the 
state of the case, two courses of action are open : either to amend 
the Constitution, or if that should seem not at present feasible, 
to secure the enactment by state legislatures of a uniform presi- 
dential primary act. In conclusion a rough sketch of such an 
act is attempted in the form of a series of proposals. 

I. A uniform presidential primary law should be complete in 
itself in order to obviate the necessity of reconciling its provisions 
with state laws in respect to registration, direct primaries, and 
general elections. 

II. The proposed uniform law should accommodate itself to 
the mode of distribution and apportionment of delegates provided 
for by the rules of the two great party conventions. 

III. For the election of delegates and the expression of presi- 
dential preference the congressional district should be adopted 
as the unit. 

4 Quoted by Dougherty, The electoral system, of the United States, p. 66. 
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IV. The name of each candidate for delegate should appear 
on the ballot with the name of the presidential candidate whom 
he is pledged to support, printed in connection with his own. 

V. The delegates-at-large, should there be any, should be 
elected by the voters of the State at large subject to the condi- 
tions laid down in IV. 

VI. Presidential primaries in all of the States should be held 
upon the same day, two or three weeks before the national 
conventions. 

VII. A reasonable amount should be appropriated out of the 
state treasury to pay the expenses incurred by the delegates in 
attending the national conventions. 
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